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This guide is meant as a reference for the Employment Standards Act of Ontario, 2000, requirements for employees working in the Province of Ontario. It does not outline all the provisions of the Act but highlights those sections that are generally applicable to non-unionized workplaces, including the not-for-profit work environment. 

Please note that the guide is provided for information and general reference only and is not a legal document. Full provisions can be found in the Employment Standards Act, 2000 and its regulations.

	Topic (Alphabetical Order)
	General Provisions
	Relevant Section of 
the ESA

	Benefit Plans
	An employer may not offer or arrange for a benefit plan (pension, life insurance, disability, disability benefit, health insurance/benefit plans) that treats any of the following persons differently because of the age, sex, marital status, or same-sex partnership status of employees’: employees, beneficiaries, survivors, dependants
	44(1)

	
	[Note: “same-sex partnership status” is to be removed from the provision on a date to be claimed by the Lieutenant Governor]
	2004, C.15, S.1

	Bereavement
	See Emergency Leave
	

	Breaks
	An employee must not work for more than five consecutive hours without getting a 30 minute eating period free from work. The employer does not have to pay for this meal break. If the employee and employer agree, the 30 minute meal break can be taken as two shorter breaks within a five-hour period so long as the two meal breaks total at least 30 minutes. (Under ESA, this provision is called “Eating Periods”)
	20(1),(2) and 21

	Dismissal
	See Termination of Employment
	

	Emergency Leave*
	Emergency leave is only applicable to workplaces that employ at least 50 employees. An employee who is entitled to emergency leave can take up to 10 days’ unpaid leave of absence per calendar year because of any of the following reasons:
	50(1),(2) and (5)



	
	· A personal illness, injury or medical emergency.
	50(1), (2)

	
	· The death, illness, injury, medical emergency or urgent matters relating to:
	

	
	· A spouse
	45

Family Law Act s.1 (definition of a “spouse”)

	
	· A parent, step-parent, foster parent, child, step-child, foster child, grandparent, step-grandparent, grandchild or step grandchild of the employee, the employee’s spouse
	

	
	· The spouse of an employee’s child
	

	
	· A brother or sister of the employee
	

	
	· A relative of the employee who is dependent on the employee for care or assistance.
	

	
	An employee must inform the employer that he or she is taking this leave. If the employee cannot notify the employer prior to taking this leave, he or she must inform the employer as soon as possible after starting the leave.
	50(3), (4)

	
	The 10 days don’t have to be taken consecutively, however, an employer may count an emergency leave day as a full day even if an employee takes only part of a day off. 
	50(6)

	
	The employer is permitted to ask the employee to provide evidence that he or she is eligible for the absence and the employee is required to provide evidence that is reasonable in the circumstances. 
	50(7)

	
	Effect on Pay & Benefits: Employers do not have to pay wages for emergency leave absences but employees continue to earn seniority and credit for length of service while on leave.  An employee’s leave is not included in determining whether a probationary period has been completed.
	51 to 53

	
	The employer must continue to pay its share of benefit plans that were offered before the leave unless the employee gives the employer written notice that the employee does not intend to pay their contributions, if any.
	51(2), (3)

	Equal Pay for Equal Work
	The employer shall not pay an employee of one sex at a rate of pay less than the rate paid to an employee of the other sex when they perform substantially the same kind of work; their performance requires the same skill, effort, and responsibility; and their work is performed under similar work conditions.
	42(1)(a), (b) and

(c)

	
	This does not apply when the difference in the rate of pay is made of the basis of a seniority system, a merit system, a system that measures earnings by quantity or quality of production or any other factor other than sex. 
	42(2)(a), (b),

(c) and (d)

	
	An employer cannot reduce the rate of pay for other employees in order to comply with subsection (1).
	42(3)

	Exceptions to Who is Covered under ESA
	There are nine key minimum standards of the ESA that may not apply to certain job categories:

· Minimum Wage

· Hours of Work

· Daily rest periods

· Weekly/bi-weekly rest periods

· Eating periods

· Overtime pay

· Paid public holidays

· Vacation with pay

· Emergency Leave
	O. REG. 285/01

	
	See Appendix A  at the end of this document for what is covered or not covered for the job categories that may be affected within the not-for-profit sector. 
	

	Hours of Work 

General Rule
	The maximum number of hours that an employee can be required or permitted to work is an eight hours day, or, if the employer has established a regular work day longer than eight hours, the number of hours in that day and 48 hours a week.
	17(1)(a), and (b)

	Hours of Work 

Exceeding the Maximum Daily Hours
	An employer and an employee can agree in writing that the employee will work more than eight hours in a day, or more than the employer’s established regular workday of more than eight hours.
	17(2)(a)

	Exceeding Maximum Weekly Hours
	An employee’s hours of work can exceed 48 hours in a work week if the employer and employee have agreed to such an arrangement, in writing and the employer has received approval from the Director of Employment Standards, provided that the hours the employee works in a week do not exceed the lesser of the number of hours specified in the agreement or approval. 
	17(3); 17.1

	Hours of Work 

Pending Approval 
	If the employer served an application on the director that has not been refused in 30 days, and there is a valid written agreement in place between the employer and employee, an employee’s hours of work can exceed 48 hours in a week but not more than 60 hours per week.
	17(4)

	Hours of Work 

Validity of Agreements
	No hours of work agreement between an employer and employee is valid unless the employer has provided the employee with a copy of the most recent document published by the Director under s.21.1 and the employee acknowledged receipt of the document in the agreement.  

Note: There are other required provisions for valid written agreements. Please consult the Employer’s Guide to the Application Process on the Ministry of Labour Website www.gov.on.ca/LAB/english
	17(5)

	Hours of Work 

Cancelling Agreement
	Employees can cancel most agreements by giving the employer two weeks’ written notice.  Employers need to give the employee reasonable notice to cancel an excess hours agreement.
	17(6)(7)

	Hours free from work
	Daily: An employer shall give an employee a period of at least 11 hours free from performing work each day. This provision does not apply employees who are on call if they are called in to work during a period when they would not otherwise be expected to perform work.  
	18(1) and (2)



	
	Between Shifts: Employees must receive at least eight hours off work between shifts. This does not apply if the total time worked on both shifts isn’t more than 13 hours. An employer and employee can also agree in writing that the employee will receive fewer than eight hours off work between shifts, subject to the daily 11 consecutive hours of rest requirement. 
	18(3)



	
	Weekly or Bi-Weekly: Employees must receive at least 24 consecutive hours off work in each work week or at least 48 consecutive hours off in every period of two consecutive work weeks. This requirement cannot be altered by a written agreement between the employer and employee. 
	18(4)(a) and (b)

	Maternity Leave
	See Pregnancy Leave and Parental Leave
	

	Minimum Wage
	An employer shall pay employees at least the prescribed minimum wage. 
	23(1)

	Overtime
	An employer must pay an employee overtime pay of at least one and one half times his or her regular rate of pay for each hour of work in excess of 44 hours in each week unless another threshold is prescribed by regulation.
	22(1)

O. Reg. 
285/01

	
	An employer and an employee can agree in writing to average the employee’s hours of work over two or more weeks. This means that an employee will qualify for overtime pay if the average hours over the period exceeds 44 hours.  Employers must receive approval for such agreements from the Director of Employment Standards. 
	22(2)

22.1

	
	The employee may be compensated for overtime worked by receiving one and half hours of paid time off work for each hour of overtime worked if they both agree to do so and the time is taken within three months of being earned, or with the employee’s agreement, within 12 months of that work week in which it was earned.  
	22(7)(a) and (b)

	
	In the event of termination from employment, the employer must pay to the employee all banked but unused overtime hours.
	22(8)

	Payment of Wages
	An employee shall establish a recurring pay period and pay day and pay all wages earned during each pay period, other than accruing vacation pay, no later than the payday for that period.
	11(1)

	
	Wages are paid by cash, cheque or direct deposit. Where wages are paid by cash or cheque the employee must ensure that this is given to him or her at the workplace or some other place agreeable to the employee. 
	11(2) to (4)

	
	If an employee’s employment ends, the employer shall pay wages owing not later than the later of seven days after the employment ends or the day that would have been the employee’s next pay day.
	11(5)(a)(b)

	
	On or before the employee’s pay day, the employee must be given a written statement setting out the period for which wages are being paid, the wage rate, the gross amount and how it was calculated, the amount and purpose of each deduction, any amount with respect to room or board that is deemed to have been paid and the net amount. The statement may be given to the employee via electronic mail.
	12(1) to (3)

	
	Withholding of Wages: An employer cannot generally withhold wages payable to an employee, make a deduction (other than statutory deductions) from the employee’s wages or cause the employee to return wages to the employer unless authorized by the employee, by statute, or by court order. 
	13(1) to (5)

	Parental Leave*
	An employee who has been employed for at least 13 weeks is entitled to a leave of absence without pay following the birth or the coming of a child into the employee’s custody. The employee must give at least two weeks notice in writing to the employer that the employee intends to take a leave.
	48(1)(4)

	
	Birth mothers who take pregnancy leave are entitled to up to 35 weeks’ parental leave. Birth mothers who don’t take pregnancy leave and all other new parents are entitled to 37 weeks.
	49(1)

	
	An employee may begin parental leave no later than 52 weeks after the child is born or a child comes into the employee’s custody.
	48(2)

	
	An employee who has taken pregnancy leave must begin her parental leave immediately after the pregnancy leave ends.
	48(3)

	
	An employee who has given a specific date when the parental leave will begin, can change the date by giving new notice to the employer of at least two weeks, prior to the new date on which the leave will begin.
	48(5)(a)(b)

	
	If the employee wants to change the date that the leave will end, the employer must be given four weeks written. 
	49(2) and (3)(a), and (b)

	
	An employee may take leave immediately if the child comes into the employee’s custody earlier than expected and as such the leave begins on the day the employee stops working. The employee must give written notice within two weeks of stopping working.
	48(6)(a) and (b)

	
	Employees continue to earn vacation, seniority and credit for length of service while on leave. The employer must continue to pay its share of benefit plans that were offered before the leave unless the employee gives the employer written notice that the employee does not intend to pay their contributions, if any.
	51 to 52

	Pregnancy Leave*
	A pregnant employee who was hired at least 13 weeks before the baby’s expected due date is entitled to a leave of absence without pay. The earliest a pregnancy leave can begin is 17 weeks before the baby’s expected due date. The leave must begin no later than the day the baby is born, or the expected due date, whichever is earlier. 
	46(1)(2)(a) and (b), (3), (3.1)(a) and (b)

	
	Pregnancy leave is generally for 17 weeks.
	47(1)(a) and (b)

	
	An employee must give two weeks written notice to the employer before the leave begins. An employee who has given notice to begin parental leave can change the date the leave will begin by giving a new notice of at least two weeks.
	46(4), (5)(a) and 

(b)

	
	Employees continue to earn vacation, seniority and credit for length of service while on leave and the employer must continue to pay its share of benefit plans that were offered before the leave unless the employee gives the employer written notice that the employee does not intend to pay their contributions, if any. 
	51 to 52

	Public Holidays
	Ontario has eight public holidays:

· New Year’s Day

· Good Friday

· Victoria Day

· Canada Day

· Labour Day

· Thanksgiving Day

· Christmas Day

· Boxing Day
	Part 1, Definitions “public holidays”

	
	Employees who qualify are entitled to take public holidays off work and be paid public holiday pay. 
	24(1)(a) and (b) 29(1)

	
	Employees who must work on the public holiday or agree to work on the holiday will be paid either the public holiday pay plus one and one half times their regular rate of pay or their regular rate of pay plus receive a substituted day off.
	27(1), (2)(a) and 

(b)

28(1), (2)(a) and 

(b)

24(2)

	
	Employees qualify for public holiday entitlements unless they fail without reasonable cause to work their entire shift on their last regularly scheduled day of work before or after the public holiday or unless they fail without reasonable cause to work their entire shift on the public holiday if they agreed to work or were required to work.
	27(4); 28(4)

30(4); 26(2)

	
	Public holiday pay is all of an employee’s regular wages earned, plus all vacation pay payable, in the four weeks before the work-week in the public holiday, divided by 20 unless some other manner of calculation is prescribed. 
	24(1)(a) and (b)

	
	Premium pay is at least one and one half times the employee’s regular rate of pay. 
	24(2)

	
	A substitute holiday is another working day off designated to replace the public holiday. Employees are entitled to be paid public holiday pay for a substituted holiday. A substituted day off must be scheduled for not later than three months after the public holiday or if the employee agrees in writing, up to 12 months after the public holiday.
	27(2)(a), and (3)

(a) and (b)

28(2)(a)(3)

(a) and (b)

29(1)(2)

30(2)(a),

(3)(a) and (b)

	Records
	An employer must record the following information with respect to each employee: name, address, date of birth if a student under the age of 18, date of commencing employment, number of daily and weekly regular hours, the information contained in the statement of wages and statement of vacation pay if paid on each pay.
	15(1); 

12(1)

12.1;

36(3)(b)

	
	Exceptions to Recording Number of Hours: An employer is not required to record number of hours with respect to an employee who is paid a salary if the employer records the number of hours in excess of the regular work-week.
	15(3)(a) and (b)

	
	Salary means that the employee is paid a fixed annual amount rather than an hourly rate, and the amount paid for each pay period does not vary unless the employee works more than 44 hours in a week and is entitled to overtime pay.
	15(4)(a) and (b)

	Reprisal
	An employer shall not intimidate, dismiss or other penalize an employee or threaten to do so because the employee asks the employer to comply with the Act, makes inquiries with respect to rights under the Act, files a complaint with the Ministry of Labour under the Act, exercises his or her rights under the Act or because the employer is required to garnishee wages.
	74(1)(a) and (b)

	Rest periods
	See Hours free from work
	

	Severance of Employment
	An employer severs the employment of an employee if:
	63(1)(a) to (e)

	
	· An employee is dismissed
	

	
	· An employee is constructively dismissed and as such resigns
	

	
	· The employer lays the employee off for 35 weeks or more in any period of 52 consecutive weeks
	

	
	· The employer lays off the employee due to permanent discontinuance of the business
	

	
	· The employer gives the employee notice of termination under Section 57 or 58 or if the employee gives the employer two weeks written notice before resigning and the resignation takes effect during the statutory notice period.
	

	Severance pay (entitlement to)
	Severance provisions apply to employees who work for the employer for five or more years AND where the severance occurred because of discontinuance of all or part of the employer’s business and the employee is one of 50 or more employees who have had their employment severed within a six-month period as a result of the discontinuance of business or the employer has a payroll of $2.5M or more.
	64(1)(a) and (b)

	
	Severance Calculation: Severance is calculated by multiplying the employee’s regular wages for a regular work-week by the sum of: (a) the number of years of employment the employee has completed and (b) the number of months of employment not included in (a) divided by 12. 
	65(1)(a and (b)

	Statutory Holidays
	See Public Holidays
	

	Termination of Employment
	An employer shall not terminate the employment of an employee who has been continuously employed for three months or more unless the employer has given written notice of termination or provided pay in lieu of notice. 
	54(a) and (b)

57; 58; 61

	
	Notice periods are given before termination and are at least:
	57(a) to (h)

	
	· One week if employment is less than one year but more than 3 months;
	

	
	· Two weeks if employment is one year or more but less than three;
	

	
	· Three weeks if employment is three years or more but less than four;
	

	
	· Four weeks if employment is four years or more but less than five;
	

	
	· Five weeks if employment is five years or more but less than six;
	

	
	· Six weeks if employment is six years or more but less than seven;
	

	
	· Seven weeks if employment is seven years or more but less than eight;

· Eight weeks if employment is eight years or more.
	

	Vacation Pay
	An employer shall give an employee a vacation of at least two weeks after each 12 months of employment. 
	33(1)

	
	Where vacation is not taken in full weeks the employer will base the number of vacation days on the number of days in the employee’s work week or if the employee does not work a regular work week,  the average number of days the employee worked per week in the four months immediately preceding the first day vacation is taken. 
	33(3)(a) and (b)

	
	The employer determines when an employee shall take vacation subject to the following rules:
	35

	
	· The vacation must be completed no later than 10 months after the end of the 12-month period for which it is given;
	

	
	· The vacation must be a two-week period or two periods of at least one week each unless the employee requests in writing that the time be taken in shorter periods and the employer agrees.
	

	
	· An employer shall pay vacation pay of at least 4% of wages the employee earned during the 12-month period for which the vacation is given.
	35.2

	
	· The employer may pay the employee vacation pay that accrues during a pay period on the pay day if the employee agrees.
	36(3)


All above information has been either directly extracted or paraphrased from the following sources: 

· Ontario Standards Act, 2000 and Regulations made under the Act.

· Employment Standards Fact Sheets – Ontario Ministry of Labour

Appendix A

Who Is Covered Under the Act (Applicable Excerpts)

Industries and Jobs with ESA Exemptions:

	Job Categories

C = Covered

NC = Not covered

SRA = Special Rules Apply


	Minimum, Wage
	Hours of Work
	Daily Rest Periods
	Weekly/Bi-weekly rest period
	Eating Periods
	Overtime
	Public Holidays
	Vacation with pay
	Leave*

	Managerial and Supervisory Employees
	C
	NC
	NC
	NC
	C
	NC
	C
	C
	C

	Professionals:

Employees who are registered practitioners of chiropody, podiatry, dentistry, massage therapy, medicine, optometry, pharmacy, physiotherapy or psychology. 

Employees who are registered practitioners under the Drugless Practitioners Act : i.e. naturopaths, osteopaths
	NC
	NC
	NC
	NC
	NC
	NC
	NC
	NC
	SRA

	Professionals: registered practitioners under Schedule 1 of the Regulated Health Professions Act, 1991: Audiologists, dental hygienists, dental technologists, denturists, dieticians, medical laboratory technologists, medical radiation technologists, midwives, nurses, occupational therapists, opticians, respiratory therapists and speech language therapists
	C
	C
	C
	C
	C
	C
	C
	C
	SRA


*Leave refers to pregnancy, parental, and emergency leave.
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